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Plaintiffs–Appellants Leaders of a Beautiful Struggle, Erricka Bridgeford, 

and Kevin James respectfully submit this motion, pursuant to Local Rule 12(c), to 

expedite briefing and argument of their appeal. This appeal is from the opinion and 

order of the U.S. District Court for the District of Maryland (Bennett, J.), entered 

April 24, 2020, denying Plaintiffs’ motion to preliminarily enjoin the Baltimore 

Police Department’s Aerial Investigation Research (“AIR”) program (“Op.”) 

(attached hereto as Exhibit A).1 

The AIR program, which Defendants–Appellees Baltimore Police 

Department (“BPD”) and Police Commissioner Michael S. Harrison have 

apparently commenced this week, involves the deployment of three aircraft above 

Baltimore to conduct long-term, persistent, wide-area aerial surveillance that will 

cover more than 90 percent of the city, recording second-by-second the movements 

of Baltimore’s 600,000 residents. See Op. at 4. Under this unprecedented program, 

law enforcement will warrantlessly collect location information about virtually all 

of Baltimore’s residents for 12 hours a day, seven days a week. See id. at 1, 4. The 

AIR program is a 180-day pilot program, see id. at 1, and, depending on the 

outcome of the pilot, the BPD may later implement a version of the AIR program 

 
1 This Court has appellate jurisdiction pursuant to 28 U.S.C. § 1292(a)(1). 

Plaintiffs’ notice of appeal was filed on April 24, 2020. 
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to surveil the movements of Baltimore’s residents indefinitely. These facts are not 

in dispute. 

Instead, this case presents a purely legal question about the constitutionality 

of the AIR program. Plaintiffs are Baltimore-based community advocates and 

political activists who contend that their Fourth and First Amendment rights are 

being irreparably harmed by the AIR program’s warrantless collection of their 

private location and associational information.  

An expedited appeal is necessary because each day that the AIR program is 

in effect, Plaintiffs will suffer ongoing irreparable harm to their constitutional 

rights. The district court decided that the AIR program does not implicate these 

rights, but if it is wrong, Plaintiffs’ and all Baltimoreans’ rights will be harmed on 

a daily basis until this Court can reverse the district court with instructions to 

impose an injunction halting the BPD’s program. Expedition is also necessary so 

that this Court may hear and decide this appeal before the bulk of harms inflicted 

by the BPD’s six-month pilot program actually take place. Moreover, the issues to 

be briefed are purely legal in nature, and they are fresh in the parties’ minds and 

already well-developed for appeal. Indeed, Plaintiffs are prepared to file their 

opening appellate brief tomorrow. Accordingly, Plaintiffs propose the following 

expedited schedule: 
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Opening Brief & Appendix:  April 29, 2020 
Response Brief:    May 11, 2020 
Reply Brief:     May 15, 2020 
Oral Argument:     As soon as practicable for the Court 
 
Counsel for Defendants Baltimore Police Department (“BPD”) and Police 

Commissioner Michael S. Harrison have been informed of the intended filing of 

this motion and have stated that Defendants oppose Plaintiffs’ proposed schedule. 

BACKGROUND AND PROCEDURAL HISTORY 

In December 2019, Commissioner Harrison announced that the City of 

Baltimore would enter into a contract with a private corporation, Persistent 

Surveillance Systems (“PSS”), to conduct a 180-day pilot program of a wide-area 

aerial surveillance system, to be launched in the spring of 2020. See Op. at 3. As 

the BPD effectively conceded and the district court held, PSS’s involvement in the 

AIR program is state action attributable to the BPD under 42 U.S.C. § 1983. See 

id. at 11. 

According to the contract signed by the BPD and PSS in March 2020, the 

BPD will authorize PSS to fly three aircraft over Baltimore City using the 

“Hawkeye Wide Area Imaging System.” See id. at 4. These cameras will capture 

images of 32 square miles of the city every second, covering about 90 percent of 

Baltimore. See id. The resolution of the AIR program’s aerial surveillance cameras 

will be “1 pixel per person.” Id. at 5. The BPD has represented that the planes will 
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fly 12 hours each day, seven days a week, coming down only at night and during 

inclement weather. See id. at 1, 5. The location data collected by the AIR 

program’s aerial surveillance cameras will be retained for 45 days, in a rolling log. 

See id. at 5.  

This technology will allow the BPD to amass a comprehensive record of the 

movements of every pedestrian and vehicle that moves about the city while the 

planes are aloft. There is no factual dispute that this is both the purpose and 

function of the AIR program. 

The BPD intends to use data collected under the program in investigations 

related to murder, non-fatal shootings, armed robberies, and car-jackings, though 

the Baltimore Police Commissioner retains the authority to approve other uses on a 

case-by-case basis. See Professional Services Agreement, Aerial Investigation 

Research (“AIR”) at 18, available at https://www.baltimorepolice.org/sites/default/ 

files/General%20Website%20PDFs/MOU_AIR_Presented_to_Board_of_Estimate

s-compressed.pdf (“BPD/PSS Contract”).2 According to the contract, PSS will 

analyze collected data “upon specific request by BPD or based on alerts” from the 

BPD’s dispatch system. Id. at 19. It will then create reports, based on data from the 

aerial cameras, automatic license plate readers, and ground-based cameras, that 

 
2 The BPD/PSS Contract is part of the record and will be reproduced in the Joint 

Appendix. 
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will include “tracks” of potential suspects and witnesses to the crime, as well as 

“tracks” of “people and vehicles that met with [those] people,” both prior to and 

after the crime. Id. at 20–21. Location data used in an AIR program report will be 

retained indefinitely. Id. at 22. 

On April 1, 2020, the Baltimore Board of Estimates approved the BPD’s 

contract with PSS by a 3-to-2 vote. See Op. at 4. 

On April 9, Plaintiffs commenced this suit against Defendants and filed a 

motion for a temporary restraining order and preliminary injunction in the District 

Court for the District of Maryland, seeking to prohibit the operation of the AIR 

program before the BPD’s planes took flight. That same day, the district court 

issued an order effectuating a temporary agreement by the parties to prohibit AIR 

program surveillance flights until the district court ruled on Plaintiffs’ motion for a 

preliminary injunction, and setting an expedited schedule for briefing and 

telephonic oral argument. On April 24, the district court denied Plaintiffs’ motion, 

and Plaintiffs filed their notice of appeal that same day.   

As explained in Plaintiffs’ complaint and motion for a preliminary 

injunction, the AIR program’s warrantless collection of their location information 

violates the Fourth Amendment. Despite launching one of the most expansive 

domestic surveillance systems in American history, the BPD will not seek a 

warrant at any stage of the AIR program. As Plaintiffs argued, the Fourth 
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Amendment prohibits long-term warrantless collection of even a single person’s 

location information, and no warrant can authorize the near-constant recording of 

the movements of hundreds of thousands of people. The district court rejected this 

argument, concluding that the data collected under the AIR program for twelve 

hours a day, seven days a week, did not implicate Plaintiffs’ reasonable 

expectations of privacy and thereby trigger a Fourth Amendment “search.” 

Plaintiffs will argue that the district court’s holding was legal error under Supreme 

Court case law, particularly Carpenter v. United States, 138 S. Ct. 2206, 2218 

(2018). 

Plaintiffs’ complaint and motion also explained how the AIR program’s 

collection of their private associational information substantially burdens their First 

Amendment freedom of association. In the course of their work, political 

advocacy, and daily lives, Plaintiffs meet with myriad groups and individuals, and 

many of these associations are private and sensitive. As Plaintiffs argued, the AIR 

program impairs and chills Plaintiffs’ First Amendment rights because it exposes 

virtually all of their associations to government monitoring and scrutiny. The 

district court also rejected this argument, concluding (for similar reasons as under 

the Fourth Amendment) that the information collected through the AIR program 

did not implicate First Amendment rights. Plaintiffs will argue on appeal that this, 

too, was legal error. 
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ARGUMENT 

Local Rule 12(c) provides that this Court “may expedite an appeal for 

briefing and oral argument.” Similarly, Federal Rule of Appellate Procedure 2 

states that “a court of appeals may—to expedite its decision or for other good 

cause—suspend any provision of these rules in a particular case and order 

proceedings as it directs.” See also Fed. R. App. P. 2 advisory committee’s note on 

rules—1967 (“[t]he primary purpose of this rule is to make clear the power of the 

courts of appeals to expedite the determination of cases of pressing concern to the 

public or to the litigants”). Good cause exists to expedite this appeal, which 

involves a matter of pressing concern to Plaintiffs and the public, including the 

600,000 residents of Baltimore whose rights are implicated by the BPD’s ongoing 

surveillance. 

First, expedited briefing is necessary because the BPD has begun 

implementing the AIR program this week. See Tim Prudente, Controversial 

Baltimore Police Surveillance Planes Will Take Flight Next Week, Police Say, 

Following Judge’s Ruling, Balt. Sun, Apr. 24, 2020, 

https://www.baltimoresun.com/maryland/baltimore-city/bs-md-ci-police-spy-

plane-lawsuit-20200424-2ncxogcqr5akjjfd2fvaotvnby-story.html. If Plaintiffs’ 

legal arguments are correct, each day that this program continues will result in 

substantial additional harms to Plaintiffs’ Fourth and First Amendment rights. And 
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both parties, in addition to all of Baltimore, have an extraordinary interest in this 

Court’s assessment of the legality of the AIR program as soon as practicably 

possible. 

Second, prompt resolution of this appeal is necessary because the BPD’s 

AIR program, as currently conceived, is a pilot program scheduled to last 180 

days. An expedited schedule is necessary to ensure that the bulk of harms to 

Plaintiffs resulting from this program do not occur before this Court’s resolution of 

the significant constitutional questions at issue. 

Third, the expedited schedule that Plaintiffs have proposed will not unduly 

burden Defendants, as it provides them with nearly two weeks to submit their 

response brief following the filing of Plaintiffs’ opening brief. Under the 

circumstances—in which the parties have already briefed and argued these precise 

legal issues before the district court over the past three weeks, and where there is a 

limited and undisputed factual record—this is more than sufficient time. In 

addition, the appeal may be presented on the existing record, reflected in the 

forthcoming Joint Appendix. Although the transcript of the hearing on Plaintiffs’ 

motion for a preliminary injunction is not necessary to the resolution of this appeal, 

Plaintiffs have ordered the transcript, and it is scheduled to be completed today.  
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CONCLUSION 

For the foregoing reasons, the Court should grant Plaintiffs’ motion for an 

expedited appeal. 

       Respectfully submitted,  

  /s/ Ashley M. Gorski   
David R. Rocah 
AMERICAN CIVIL LIBERTIES UNION 

FOUNDATION OF MARYLAND 
3600 Clipper Mill Road, Suite 350 
Baltimore, MD 21211 
T: 410.889.8555 
F: 410.366.7838 
rocah@aclu-md.org 
 
 
 
 
 
Dated: April 28, 2020   
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CERTIFICATE OF COMPLIANCE 
 

1. This motion complies with the type-volume limitation of Fed. R. App. P. 

27(d)(2)(A) because it contains 1736 words. 

2. This motion complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because 

it has been prepared in a proportionally spaced typeface using Microsoft 

Word in 14-point Times New Roman. 

 

Date: April 28, 2020     /s/ Ashley Gorski   
Ashley Gorski 
Counsel for Plaintiffs–Appellants
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CERTIFICATE OF SERVICE 

I hereby certify that on this 28th day of April, 2020, I filed the foregoing 

Motion with the Clerk of the Court using the CM/ECF system, and served the 

foregoing Motion for an Expedited Appeal (with Exhibit) upon counsel for 

Defendants via email. Counsel for Defendants consented in writing to service of 

this Motion via email on April 27, 2020.  

/s/ Ashley Gorski 
Ashley Gorski 
Counsel for Plaintiffs–Appellants 
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