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Council President Brandon Scott
Members of the City Council
100 N. Holliday St., #400
Baltimore, MD 21202
Dear President Scott and Members of the City Council,
We write to address concerns that have been raised about Council Bill 190409, entitled Transparency and Oversight in Claims and Litigation, which
was introduced on July 22, prohibiting the City from requiring victims of
police misconduct or unlawful discrimination to agree to gag orders as part
of any settlement with the City regarding those claims. Specifically,
concerns have been raised as to 1) whether the legislation is needed in view
of current City policy, and 2) even if it is needed, whether the legislation
exceeds the authority of the City Council, in violation of the City Charter.
First, with respect to the need for the legislation: At a press
conference on Wednesday, July 24, Mayor Jack Young and Deputy City
Solicitor Dana Moore asserted that since Fall of 2017, the City has not used
non-disparagement agreements (NDAs) and that plaintiffs in civil rights
cases are now free to speak openly about their experiences. Specifically, Ms.
Moore stated: "The new agreements say you are free to discuss your case.
You can say whatever you want about your case. You are not inhibited in
any
way,
in
discussing
the
facts
of
the
case.”
https://www.wbaltv.com/article/leaders-clarify-policy-on-gag-orderswhen-people-settle-lawsuits/28497438.
This is not true. Indeed, if it was true that the City’s NDAs allow plaintiffs
to speak freely and without inhibition about their experiences, what would
be the purpose of including these provisions in the agreement? What is true
is that in late 2017 or early 2018, the City altered the language of the NDAs
it still insists upon including in nearly all police misconduct settlements it
enters into. The revised language is attached. To summarize, it values
plaintiffs’ free speech rights at $500, and says that by receiving this $500
the plaintiffs are bound not to “disparage” the City, and to “strictly limit”

any comment about his or her experience to facts alleged in legal papers, which ordinarily
are very limited, and need not and do not include full accounts of peoples’ experiences
and feelings. The new NDA language is still captioned as a "NonDisparagement/Limitation on Public Statements”, and it still restricts the speech of
settling plaintiffs on threat of significant financial penalty, including payment of
attorneys’ fees to the City. The new NDA language is still unconstitutional and
invalid under the Fourth Circuit ruling in Overbey v. Mayor and City Council of Baltimore,
which recognizes that the government may not silence its critics. This is no less true when
it does so by payment of hush money than when it does so through legislation or executive
action. Indeed, it is important to note that the Supreme Court has said repeatedly that the
First Amendment means there is no such thing as defamation of a government entity, let
alone the even broader “disparagement." New York Times Co. v. Sullivan, 376 U.S. 254,
290-92 (1964); Rosenblatt v. Baer, 383 U.S. 75, 79-83 (1966). And when the City is trying
to prevent “defamation” or “disparagement” of its employees, it is seeking to protect their
private, non-governmental interests, which it has no business doing at all.
In any case, there is reason to doubt that the City is even following its stated policy,
because we have a settlement agreement, from May of 2018, months after the City’s
alleged policy change, which does not contain the language the City claims to have been
using since 2017. Instead, the NDA in that agreement precludes the plaintiffs from
discussing, supplying, posting, communicating or publishing any opinions,
materials, comments, documents, facts or allegations in any way connected
to the Litigation or the Occurrence, or the substance of any prior settlement
offers or discussion, with/to anyone including the news media or through
any other media (print, television, or online) except that the Releasing
Parties’ counsel may indicate that the litigation has been settled in the
amount stated herein to avoid the cost, time, expense and uncertainties of
protracted litigation and to bring the matter to a final resolution.
See attached. This language is nearly identical – but actually slightly more restrictive –
than the language challenged by Ashley Overbey and the Baltimore Brew in their
litigation. Like the penalty exacted by the City upon Ms. Overbey, this agreement also
would impose a penalty of 50% of settlement proceeds plus payment of the City’s
attorneys’ fees if the City alleges it is violated.
Given the undeniable fact that the City continues to employ what it calls NDAs to silence
plaintiffs in nearly all of its settlements, and given its continued court fight to invalidate
any restrictions on its right to do so, the need for the legislation is just as pressing now as
it ever was.
Second, with respect to whether the legislation exceeds the Council’s
authority: We understand that several provisions of the City Charter and City Code have
been cited as in conflict with the legislation, none of which we believe establish the
impropriety of the proposed legislation. We discuss each in turn.

City Charter Art. VI, §§ 2, 15 have been cited, which relate the powers of the Board of
Estimates. Section 2 says that the Board sets the fiscal policy for the City. But the
legislation does not relate in any way to the fiscal policy of the City. It relates to the City’s
policy regarding the terms of settling police misconduct and unlawful discrimination
cases, specifically a non-monetary term imposed on settling plaintiffs. Thus, this
provision is totally irrelevant to the Council’s ability to enact the legislation at issue.
Section 15 details the Board’s responsibility to set procedures regarding the approval for
payments of claims against the City. While the Board’s regulations do not appear to be
online, this provision is also totally irrelevant, because it concerns the Board’s required
approval of payments made in connection with claims against the City. The Board does
not have any role in approving non-fiscal aspects of claims against the city, pursuant to
City Charter, Art. VI, § 2, only the fiscal aspects. And whether or not Baltimore will
impose gag orders on victims of police misconduct or unlawful discrimination in
settlement agreements cannot be plausibly said to have any fiscal impact on the City.
There is no credible basis to assert that not requiring gag orders in settlement agreements
will cost the City money (indeed, the City Solicitor previously has asserted in court
documents that not doing so will save the City money. C. Campbell, Baltimore City
Council ordinance would prohibit gag order requirement in police brutality, misconduct
cases, The Baltimore Sun, July 18, 2019, https://www.baltimoresun.com/
politics/bs-md-pol-gag-order-ordinance-20190718-yrxsh43nofb4jfg6gaupq232p4story.html. Therefore, this provision is also irrelevant to the policy question about
whether legislation prohibiting the City from using gag orders in settlements is
appropriate for the City Council and Mayor to decide.
Also cited is Baltimore City Code, Art. 1, Subtitle 12, which creates the Central Bureau of
Investigation within the Law Department. We are at a loss to see how this Subtitle could
preclude the City Council from enacting police transparency legislation. First, this is a
part of the City Code, not the City Charter. Even if the proposed legislation conflicted
with some provision in this Subtitle (which we don’t think it does), the City Council is free
to pass new legislation that alters it (and the proposed legislation does not, because it
doesn’t need to). City Code, Art. 1, § 12-5, which repeals any inconsistent ordinances
existing at the time this Subtitle was passed, has been pointed to specifically. But that
provision does not and could not bind future City Council action to alter this Subtitle (and,
indeed, the Subtitle was altered in 1966 and 1976, following initial passage in 1950). More
substantively, there is simply nothing in Subtitle 12 that relates to the City Council’s power
to set the terms of City policy regarding the content of settlement agreements in particular
kinds of cases against the City. The Subtitle says that the Bureau of Investigation has the
duty to investigate claims made against the City, and report the results of those
investigations to the City Solicitor. The obvious intent is to assist the City Solicitor in
defending against such claims. This section of the City Code has no relevance to the
legislation at issue, because the legislation has nothing to do with investigations of claims
against the City.
Finally, City Charter, Art. VII, § 24, has been cited. This provision creates the Law
Department within the executive branch, and creates the office of the City Solicitor,
specifically describing the Solicitor’s job function: "The City Solicitor shall have sole
charge and direction of the preparation and trial of all suits, actions and proceedings of

every kind to which the City, or any municipal officer or agency, shall be a party.” Charter,
Art. VII, § 24(b). Read in context, we think this clearly means that the City Solicitor is in
charge of the City’s litigation, as opposed to any other lawyer, except those appointed
pursuant to other provisions in the Charter. See City Charter, Art. VII, § 24(c). It does
NOT mean that the City Council, as the legislative body in Baltimore, is prohibited from
setting Baltimore City policy on this or any other question. To interpret this otherwise
would confuse the role of the client (and who the client is), with the role of the lawyer.
In a democracy there can be no doubt that the legislative branch has the authority (and
the responsibility) to decide what the government’s policies should be, and the rules
governing government employees’ conduct (including employees like the City Solicitor).
Certainly other jurisdictions have thought so, in this precise area, such as the California
legislature, which passed a bill earlier this year that says “a settlement agreement that
prevents the disclosure of factual information related to a claim filed in a civil action or a
complaint filed in an administrative action, regarding any of the following, is prohibited .
. . .” Cal. Code, Code of Civ. Proc. § 1001(a). Equally importantly, the ethics rules that
apply to every lawyer, including City attorneys, make clear that a lawyer “shall abide by a
client’s decisions concerning the objectives of the representation.” Md. R. 19-301.2. Here,
the client is the City of Baltimore, which acts through its elected and appointed officials.
The ethics rules recognize this as well, stating “[a]n attorney employed or retained by an
organization represents the organization acting through its duly authorized constituents.”
Md. R. 19-301.13. Comment 8 to this rule makes clear that this principle applies to
governmental entities as well. And the Mayor and City Council of Baltimore are not
simply the corporate name for the City. It defines “the authorized constituents” who can,
and must, direct the City Solicitor in his actions. It is the Mayor and the City Council who
run the City, not the City’s Solicitor.
In short, nothing in the City Charter or City Code prohibit the City Council from passing,
and the Mayor from approving, legislation governing the City’s policies regarding gag
orders on those victims of police misconduct or unlawful discrimination who settle
lawsuits against the City. The legislation addresses a critical issue of City policy, directly
affecting the First Amendment rights of victims of multiple forms of misconduct, and the
rights of the public at large to hear directly from such victims. And it should be a part of
the City’s ongoing efforts to ensure transparency in its actions.
Sincerely,
David Rocah
Senior Staff Attorney

From:
Subject:
Date:
To:
Cc:

Smalkin, Frederic N.C. Frederic.Smalkin@baltimorecity.gov
RE: Overbey et al v. Baltimore
April 6, 2018 at 12:23 PM
Wolff, Daniel W. DWolff@crowell.com
Kanu, Nkechi NKanu@crowell.com, O'Connor, Tyler TOConnor@Crowell.com, Debbie Jeon jeon@aclu-md.org, Nick Steiner
steiner@aclu-md.org, Glynn, Lydie Lydie.Glynn@baltimorecity.gov, Foltin, Jason Jason.Foltin@baltimorecity.gov, Glynn, Colin
Colin.Glynn@baltimorecity.gov

Dan et al.,
Thank you for speaking with us today. To conﬁrm, we agreed upon the following revised brieﬁng
schedule:
Appendix due: 05/14/2018
Opening brief due: 05/14/2018
Response brief due: 06/29/2018
Reply brief permiKed within 14 days of service of response brief.
We also agreed that by 4/16/18 you will provide any appendix designaMons beyond the below
docket entries and the transcript (in whole).
Finally, here is the revised non-disparagement clause:
9.
Non-Disparagement/Limita3on on Public Statements: As stated in the Recitals
and elsewhere in this Agreement, the overarching purpose of this Agreement is to bring
ﬁnal resoluMon to disputed claims, contenMons and allegaMons. The SeKling ParMes
understand that these disputes could have been decided in a court of law, but have of
their own free will and desire determined that each would like to bring the dispute to an
end. The Releasing Party acknowledges and agrees that, but for his or her promises in
this Paragraph, the Released ParMes would not have seKled the LiMgaMon. Accordingly, it
is understood and agreed by the SeKling ParMes that in exchange for the payment of Five
Hundred Dollars ($500.00) of the SeKlement Sum by the Released ParMes, the Releasing
Party, and that party’s agents, representaMves and aKorneys, shall strictly refrain from
and avoid any aKempt to defame and/or disparage the Released ParMes, including each
of the Released ParMes’ employees or agents, regarding any maKer related to, or arising
from, the LiMgaMon or the Occurrence; and strictly limit their public comments, including
discussing, supplying, or posMng, any verbal, wriKen or electronic expression or
communicaMon, or any deed or act of communicaMon, or any opinions, materials,
comments, documents, to the facts alleged in the pleadings and moMons ﬁled with the
court.
Notwithstanding the prohibiMons stated herein, the Releasing Party may disclose
facts regarding this Agreement to his or her counsel, accountants, tax preparers, and
ﬁnancial consultants to the extent reasonably necessary in the performance of such
provider’s or enMty’s professional services rendered to the Releasing Party. In addiMon,
nothing herein should be construed as prohibiMng the Releasing Party from cooperaMng
with any court subpoena, oﬃcial federal, Maryland, or local governmental invesMgaMon.
Further, nothing in this Agreement should be construed as limiMng the City’s response to
any public informaMon requests. The SeKling ParMes understand that a summary of the
seKlement and the LiMgaMon will be disclosed to the public by the City, and that upon
request the City will provide any disclosable documents generated in the course of

request the City will provide any disclosable documents generated in the course of
liMgaMon.
The SeKling ParMes agree and understand that any violaMon of the obligaMons set
forth in this Paragraph 9 is deemed by the SeKling ParMes to be a material breach of this
Agreement which would cause damages to the City which are impossible to calculate
(both now and in the future) including damage from reputaMonal loss, increased
liMgaMon, and other such intangible or immeasurable potenMal harms. Accordingly, the
SeKling ParMes hereby make their best esMmate of a reasonable monetary value for these
damages and agree that any such breach shall enMtle the City to liquidated damages in
the amount of XXXX Thousand Dollars ($XX,000.00) from the Releasing Party. The other
obligaMons of this Agreement shall remain in force. If it is necessary for the City to
enforce this provision, the City shall be further enMtled to recover all reasonable
aKorneys’ fees, costs and expenses of such liMgaMon from the Releasing Party.
Please contact me if you wish to discuss anything further. Regards,
FS Jr.
Frederic Smalkin, Jr.
Assistant Solicitor, Li3ga3on Division
100 N. Holliday Street, Room 101
BalMmore, MD 21202
fred.smalkin@balMmorecity.gov
443.984.2301 oﬃce
Department of Law 443.475.0585 mobile
View my proﬁle 410.547.1025 facsimile

From: Smalkin, Frederic N.C.
Sent: Friday, April 06, 2018 10:05 AM
To: 'Wolﬀ, Daniel W.' <DWolﬀ@crowell.com>
Cc: 'Kanu, Nkechi' <NKanu@crowell.com>; 'O'Connor, Tyler' <TOConnor@Crowell.com>; 'Debbie
Jeon' <jeon@aclu-md.org>; 'Nick Steiner' <steiner@aclu-md.org>
Subject: RE: Overbey et al v. BalMmore
Dan,
Here are our proposed appendix docket entries:
5 – Amended Complaint
10 – MTD by BPD
11 – MTD/MSJ by MCCB
18 – PlainMﬀs' OpposiMon
22 – Reply by BPD
23 – Reply by MCCB
32 – Memorandum and Order

